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IN THE

SUPREME COURT
OF THE

STATE OF UTAH
STATE OF UTAH,
Plaintiff-Respondent,
vs.

Case No.

JAMES McMAHON,
Defendant-Appellant.

12228

BRIEF OF RESPONDENT
STATEMENT OF THE NATURE OF THE CASE
This is an appeal from appellant's jury conviction
of the crime of receiving stolen property.
DISPOSITION IN LOWER COURT
Before a jury in the Second Judicial District Court
for Weber County, State of Utah, Judge Calvin Gould,
presiding, McMahon was convicted of and sentenced to
imprisonment in the Utah State Prison for a term not
to exceed five years for the crime of receiving stolen property.
RELIEF SOUGHT ON APPEAL
The State submits that the judgment of the district
court should be affirmed.

2

STATEMENT OF FACTS
Testimony of two witnesses, Reynold Thomas Hastie
and William Francis White, established that on the morning of February 2, 1970, at approximately 1: 30 a.m.,
Hastie, in a borrowed 1966 Ford, followed White and
McMahon as they drove to Salt Lake City in McMahon's
new Buick Riviera (R. 153). At a residential area on the
east bench, the threesome took two Polara snowmobiles
from a house and towed the same behind the Ford back
to McMahon's apartment in Ogden (R. 154). At approximately 4: 30 a.m. McMahon made two telephone calls to
a Mr. Hubble and a Mr. Bishop (R. 155). Shortly thereafter, McMahon left the apartment and drove away in
the Riviera as a decoy (R. 159). Hastie and White then
left the apartment, hitched the snowmobiles and trailer
to the Ford and drove off.
Meanwhile, at approximately 4: 50 a.m. on the morning of February 2, 1970, Officer Webster of the Ogden
City Police Department, while on his regular patrol, discovered two snowmobiles, covered by a tarp and fastened
onto a trailer, in the parking lot of the Mt. Eyrie Racket
Club in. Ogden (R. 11) . A check of the snowmobiles' serial numbers through the National Criminal Identification
Center revealed that one of the machines had been re·
ported as stolen (Id.). Later evidence verified that the
vehicles had been taken from Colonial Ford sometime
between January 1, 1969, and June 1, 1969 (R. 50) . After
discovering the snowmobiles, Officer Webster observed
a white-over-blue 1969 Buick Riviera matching the de-

r
scription of McMahon's car (R. 29) and a two-door hard
top 1966 I'ord parked in front of Iv1cMahon's apartment
ac'jacer t tn the parking lot in which the snowmobiles were
located (R. 13, 23). After retiring to a nearby service
station approximately 500 feet from the machines (R.
15), Officer Webster observed a white-over-blue 1969
Buick Riviera exit from the par1:ing lot of the Mt. Eyrie
Garden Apartments in which complex McMahon's apart·
ment was located (R. 16). Thereafter, Officer Webster
observed two men hook the trailer containing the snowmobiles onto the 1966 l"ord (R. 17). After trailing the
Ford, and after receiving additional assistance, Officer
Webster stopped the Ford and the two occupants, Hastie
and White, were taken into custody (R. 19).
1

ARGUMENT
POINT I.
THE RECORD DEMONSTRATES SUFFICIENT CORROBORATION OF THE ACCOMPLICES' TESTIMONIES.
Utah Code Ann. § 77-31-18 (1953) provides:
"A conviction shall not be had on the testimony of an accomplice, unless he is corroborated
by other evidence, which in itself and without the
aid of the testimony of the accomplice tends to
connect the defendant with the commission of the
offense; and the corroboration shall not be sufficient, if it merely shows the commission of the
offense or the circumstances thereof."
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In State v. Sinclair, 15 Utah 2d 162, 166, 389 P. 2d
465 (1964), this Court stated that the proper test to de-

termine the sufficiency of the corroborative evidence was
whether there was evidence, independent of the testimony
of the accomplice, which the jury could rEasonably believe
tended to implicate and connect the defendant with the
commission of the crime.
Utah Code Ann. § 77-31-18 (1953) was further construed in State v. Vigil, 123 Utah 495, 260 P. 2d 539 (1953),
where this Court stated:
" ... the corroboration need not go to all the
material facts as testified by the accomplice, nor
need it be sufficient in itself to support a conviction; it may be slight and entitled to little consideration. However, the c0rroborating evidence must
connect the defendant with the commission of the
offense I citation omitted]; and be consistent with
his guilt and inconsistent with his innocence, [citation omitted]. The corroborating evidence must
do more than cast a grave suspicion on the defendant and it must do all of these things without
the aid of the testimony of the accomplice." 123
Utah at 498. See also State v. Baran, 25 Utah 2d
16, 474 P. 2d 728 (1970).
A l'eview of the instant record reveals sufficient evidence to corroborate the testimony of the accomplices,
which the jury could have reasonably believed connected
McMahon with the
First, the snowmobiles were discovered in a parking
lot adjacent to appellant's apartment (R. 11-23). Seconrl,
Officer Webster had observed a white-over-blue 1969

Buick Riviera, matching the description of McMahon's
car (R. 29) parked in front of McMahon's apartment (R.
13, 14). Thereafter, a white-over-blue 1969 Buick Riviera
left the apartment parl(ing lot and a 1966 two-door hard
t:Jp Ford, which had also been observed by Officer Webto be parked in front of McMahon's apartment (R
13, 14), drove ove: to the trailer and two men hitched the
trailer to the Ford (R. 17). Third, IIastie, appellant'"
nllezed acccmplic:,;, testified that at approximately 4: 30
that morning, in Hastie's presence, McMahon phoned a
Mr. Hubble and a :Mr. Bishop. Durin3" the conversation
with Bishop, McMahon dated that he could not take the
cover off on the freeway (R. 155). Mr. Calvin L. Hubble
testified that on that rri.orning of February 2, 1970, at approximately 4: 30 a.rn., he received a phone call from a
man who called himself Jim (R. 201). This same caller
had previously
Hubble, but Hubble told him
that he was not interested in purchasing a machine and
gave the caller Bishop's name. Howard Bishop testified
that he also received a phone call at approximately 4: 30
a.m. on the morning of Ft>bruary 2, 1970, in regards to the
purchase of two snowmobiles and a trailer (R. 204). During the conversation, Bishop inquired as to the size of the
vehicles' engines. The caller replied that he could not tell
because he could not take the cover off on the freeway
(R. 205). Fourth, District Attorney Dale E. Stratford
testified that on the morning of April 9, 1970, at the courthouse law library and in the presence of McMahon's
counsel, McMahon voluntarily told Stratford that he was
i:;nilty of the charged crime (R. 211).

ti

Contrary to McMahon's assertion that an accused's
confession cannot be treated as corroborative testimony
(Appellant's Brief at 7), this Court has never so limited
the employment of such evidence. Rather, this Court has
held that an accused cannot be convicted on his confession
alone, which certainly is not the case here. State v. Ferry,
2 Utah 2d 371, 275 P. 2d 173 (1954).
POINT II.
THE TRIAL COURT DID NOT ERR BY ADMITTING THE DISTRICT ATTORNEY'S
NON-OBJECTED TO TESTIMONY CONCERNING APPELLANT'S VOLUNTARY
CONFESSION.
Of course the conscitutional privilege against self-incrimination includes the rights to remain silent and to
consult with an attorney before and during in-custody
police interrogation. The privilege also requires the prosecution to demonstrate that an accused knowingly and intelligently waived his right to remain silent where
is an in-custody police interrogation. State v. Lopez, 22
Utah 2d 257, 261, 451 P. 2d 772 (1969).
In the instant case, however, the complained of confessional statements were not extracted or induced from
in-custody police interrogation. Rather, McMahon with
no prior inducement or coercion, voluntarily sought out
Mr. Stratford at the court library, and in the presence of
his counsel and before :my questions were asked, made a
flat out statement that he was guilty of the charged crime

7
(R. 211).

This colloquy occurred several days after
McMahon was arrest2d; no police were present, only
HcMahon's counsel and other persons who were using the
library; and no interrogation or questioning of appellant
occurnsd; but rather the confession was uttered voluntarily. State v. Jiminez, 22 Utah 2d 233, 451 P. 2d 583
(19S9).

Even if these circumstances could be
construed as
to constitute an in-custody police
the fact
that McMahon's counsel, Mr. Bingham, was at all times
present during the admissions shows McMahon's effectual waiver of his right to remain silent.
Even though McMahon did not raise the issue of an
effective waiver of his rights at any in-custody police interrogation at his trial, 'lnd consequently no evidence was
ta1:en concerning it, and even though he made no objections to the admission of the testimony and made no motion for a mistrial based upon the alleged error, he would
now have this Court determine questions of fact from a
record which is blank as to those questions.
As this Court recently mled in State v. Winger, Case
No. 12313, June 14, 1971, where an accused fails to take
exception and fails to request a mistrial predicated upon
the alleged error, this Court will not rule on a matter
which is raised for the first time on appeal.

CONCLUSION
Review of the record reveals sufficient evidence which
th2 jury could have reasonably believed connected McMc.hon with the crime to corroborate the testimonies of
and Hastie.
McMahon's voluntary admission of guilt to Mr. Stratford did not occur in the context of an in-custody police
interrogation. As McMahon's counsel was present during
the proffering of the admission, McMahon's constitutional
rights against self-incrimination were adequately protected.
Respectfully submitted,
VERNON B. ROMNEY
Attorney General
LAUREN N. BEASLEY
Chief Assistant Attorney General
Attorneys for Respondent

